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Office of the Secretary
Federal Communications Commission
1919 M Street N.W.
Washington, Dec. 20554

Dear Sir;
In the matter of Implementation of Sectio 309 of the
Competitive Bidding, PP Docket No: 93-253

As a small Business person and also aaclient of Romulus
T;tecommunications, Inc., I wish to inform you that I
support the comments submitted to your Board by Romulus
Telecommunications, Inc. ( a copy is inclosed ).

I urge you adopt a no charge to clients service and to
award the spectrum by lottery and not by auction.

Sincerely,

7;-:.e '??; Oc-K~,-
Ted MacKinnon
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Washington, D.C.
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In the llatter of
Impl..antation of Section
of the communication~Act

Competitive Bidding

_J
309(j»
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PP Docket No: 93-253

COMMENTS

I am submitting comments to the proposed auction=rules a. a .mall
business person who has been directly involved asa founder and
principal in both privately and publicly held -companies which have
built and operated over thirty Cellular Telephone licenses over the
past five years. My comments are a. follows:

Auction Design

The single mo.t important el..ent in auction design .hould be
simplicity. Complicated auction rule. will only feed suspicion on
the part of the public that the rules have been rigged to benefit
one interest group or another. The simplest procedure is therefore
the best.

Oral bidding, as noted in paragraph 37 ("#37"), is likely to be
perceived as fair because the process is open, and any eligible
qualified bidder who is willing to pay enough can be assured of
winning •

• lectronic biddiDg (13'), while perhaps appropriate for auctioning
Treasury securities to major financial institutions who submit
mUltiple bids on a weekly basis, places a great burden on small
businesses who may not have access to the infrastructure required
for electronic bidding, and who only wish to bid on a handful of
markets in one auction session dealing with markets in the state in
which they do business. It is not an "open" process.

Sealed bidding for licen.e. a. part of a group and oral bid. for
the component part. (#47 , #48) denies the small busine.s bidder
the opportunity to pay enough for the market that he wants to build
and operate. If a major player wants to buy all of the markets
comprising a market cluster, that player should have to compete on
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a market by mark.:t basi. tor each component ot the cluster. That
a.sure. that each aarket will go to the party that value. it the
most (#34 , #41), and maximize. the return to the treasury.

_11 bu.iA••• owa.r. of _11 -.arket:. provide .~ic. t:o t:1Ia
public .OODar t:Iuul do _jor pla7". Who OVll bot:1a t:1a. larve -~Jt.t:.

aJlcI t:he.urrouaclu." _11 OU.. The large market gets built fir.t,
becau•• it is Bore profitable. SUll, low population den.ity
market. get built only after the large, high popUlation den.ity
market is built out. In effect, _11 markets are warehoused by
big players until theyqetaround to building them.

a_lad bid. Wllere t:Iae cOlllli••ioA ....cu vary f_ 1t14der. (#49) i.
a departure fro. open bidding, and therefore·· underainell publl_c
confidence in the proc.... It incr..... the pos.ibility of bidder
CQJ.luaion:_the po.sibility of colluaion increases as then\Dlber of
bidders qets. ...11,-. Finally, ..t are the .~rlc.t. which UO.
going to have very few 1::iidden? A. aarJtet size decline., acre
imall busine•• bidders will bid. If anythinq, small marketawill
attract more bidders, not fewer.

aequeDceof B1441q(#51-#53, #125). In the cellular industry,
regions are organized. around the major u.rket. PCS is likely to be
the same. Aqgregation of multiple reqions does not improve service
to the public; it ju.t reduces competition by makinqbiq players
into really big players.

The best balance of aggregation and r.v.nue to the treasury would
appear to~ be offerih9 the region. in order of population, each
market within the region in order of population, and each spectrWl
block in descending order of size within each market. This permits
those who want to aggregate within a region to do so in one auction
session.

Siault:aDeou••eale4 blddiDg (#55) creates problems because of the
problems of overall ceilings and having to permit bidders to
withdraw bids. If s.aled bids undermine public confidence in the
process, simultanaous sealed bidding just makes it worse.

St.Dlt:•••ou.......iDt bid eleot:roDlc auc1:ioDs (#56 & 62) assua••
that the major players are to be the sole beneficiary of the
auction process. It assumes that th.re will be no open auction.
It discriminate. aqainst small busin.... The creation of such a
system would take more time than the Commission has for this
proceedinq. Keep it simple.

CoabiDatioDal bicldiD9 (#57-#62, #120, #123) creates a very complex
alternative to open bidding which will not affect aggregation but
is likely to reduce revenue to the treasury.

If a major player want. to purchaae all of the markets in a region,
it can do so one market at a tim. in open bidding. A sealed bid
for all of the markets in a region forces such a bidder to bUy
markets which it miqht otherwise not purchase, but for which it is
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f-orcad -to bid-to .eetexpeC'tad_aled bids fro. other _jor-
players.

- As a practical ~ter,' theae_ s..ller aar.kets would be unavailabl.
tOllJllall bu.ih_. bt-ddera for whoa these markets would be just the
right size tor theirr.sources. The hi.tory of cellular bUild out
indicates that the big operator will build the _aller ..-kat. la.t
while it fully clavelop. it·. larve_rket., depriving the _11
market consumer of .ervice until the day before license expiration.

Combinational bidding, would reduce proceed. to thetrea.ury,
because it make. it impossible tor the treasury to rece~ve the ,
highest price frOll those bidClers that value-each individualllark~t

the most.

& "l'i_laDcl~_" oCJ:v (#60) i. worse .till from the'J'01nto~

view ,of "the sull Wslne"-",c-l:liMer. -~ He.y lotle tb. ~for"
whicbhe~s 0~_~~e4 thebi9heet 'bid, not because. _iQr--Play!%:

___.particularly want. that ~arket, but ~caus~the'major pltyer ':f.'-'~

wi1l,ing-' to r-a-ise --his-bid for the _jor aarkef--- in 'tme region .'~t.Qr

-Which i tsuhmitted the initial se.led:b14=. This runs directly
counter to the principal of dis._inating licen.e. --..ong a wiete
variety ot applicants, including small business (#11). -

Liaiutioa. by bi44... 0-oa ViDDiD98 aD4 ezpea4iblres (#63-6-5) is a
complication arising from permitting simultaneous sealed bid
auctions. Open bidding keeps it simple.

Kiaiaua Bi4 aeqair...nts (#66-#67) places the Commission in the
position ot determining value in a proceeding specitically designed
for value to be determined by the auction process. Failure of
bidders to meet a predetermined value simply delays service to the
PQblic until such time as the Commission has reduced the minimum
bid to the point where it reflects true market value.

Ia.tallmeat pay.aeats (#69 & #79) for qualifying entities is th.
easiest torm of alternative payment method to administer. For a
seven year license, an appropriate formula would be a down payment
of 1/7 the winning bid and six additional equal payment. with
interest at prime plus one percent on the unpaid balance.

& combiaatioa of iaitial pa,.en~ plus royal~i.. (#70) would be an
ideal formula because payment of, say, a 5' of gross revenue
royalty would precisely match payments to market revenues. There
is a strong pUblic policy appeal for the treasury to receive an
ongoing revenue stream from the operation of spectrum that is a
national asset.

Most operators hold each market license in a separate SUbsidiary,
and aUditing is simply a matter of looking at the appropriate tax
return to determine gross customer revenue. The complexity li.s
not in the administration but in the biddinq.

A royalty approach is appropriate only if all bidders for a
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particular lice..e w..e "royalty" bidders • Then the· biclcliafo
competition .would be the amount of the initialpapent. - If the
final rule. provide for specif_ic spactrwa set aaid..tor quallti_
applicants, then royalties would provide maxi.WI opportullity for
qualified entities by reducing the cost of entry and the be.tdeal
possible for the t~easury.

Default (#71) .hould not place the cc.mis.ion in the position of
becoming a bill collector. It should be sufficient for the a.ount
unpaid, with intere.t accruing, to be a lien on the licen••, to be
paid when the license is either renewad or transferred.

The Bl1gibilit7 criteria (#77) sbould be for the purpose. Of
establishing a JlaXiaWl, e.Cj. not acre than a net worth ot$~.O

million and earninp of not-more than $2.0,JIlillion, -so that---J.4ttg.
operators will be excluded froJil the qualifying class.

Hini1lua financial .. requir-ents should be determined on ·aservice by
- service bas1&. -And, .•venthen, account JIlust be taken o~ the fa.ct
that a compact market afl00, 000 population-aay be capable of blinq
served by one ce-ll, and require a relatively s..ll invest_nt,
compared to a market with millions coverinq a larqe qeoqraphic
area.

Tazcertificate. (#8-0) should not be u.ed for those selling their.
license. The ti.. qualifying entitie. need help is at the
beginninq of their activities, not at the end. What the ...ll
business applicant needs is installment payments and royalty type
of assistance at the beginninq.

However, tax certificates would be invaluable in encouraging
~icense exchanges amonq licensees who wish to rationalize their
po.rtfolios in response to a chanqing marketplace. The Commission
should establish procedures for the issuance of tax certificates in
the case of exchanqe of like kind licenses.

Unjust enrichment fraa auction. (#83-#88) has been an issue in the
cellular lotteries because of the Commission's rules which
permitted the sale of a construction perait or licen.e witboUt
ta-kine, any .teps to build or operate tbe market. Rather tban
involve·the co_ission in the quagmire of determining market value,
the better approach is to prohibit transfers for a three year
period after the award of a licen.e. In these circumstance.,
forbidden transfers would cause the license to cancel automatically
(#88).

Where there are multiple license. in a market, particularly in the
case of PCS, the fear of service not being provided to the public
(#84) is unfounded, because the service will be provided be the
competitors. The handful of cases in which this would be an i ••ue
does not warrant the Commission stepping into the valuation
quaqmire.

Unjust enriChment fro. lotteries (#89) involves the Commission in
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valuation quest:ions much more cOllplicated than in the ca.. of
auctions. At lea.t in auction., there will be a record of price.
paid for other spectrum in the _ aarket. None ot this data will
be available in the case of -lotteri_. The cOJIIIlission will be able
to implement the intent of Congre•• just a. eftectively with a
three year tran.fer re.triction without stepping into the valuation
quagmire.

The commission ha. already enacted Perfo~ce reqalr"'D~s {#90)
for most .ervice.. They appear to work reasonably well. The
existing framework should be maintained.

Collu.ioD (#93) i. most likely ..ong the larg••t firms. There i.
already a suspicion ..ong the general public that the.e large tino
will divide up the country by intorJlal agree.ent and bid tor ..jor
market.. accordinvly. At the SaM tiae, collusion is _y to alleve
and hard to prove. OVerall, it: i. another quapire that the
Co_inion sbould avoid. Mostetfective would be to «*tain a
cOJlDllitJllent froa the Justice Depa~ent that it will establi.h a
task torce to monitor-the auction results and prosecute violators
under existing law.

Applioa~ioD processiDg reqair_eD~a (#95-#101, #128) need not
change trom pres~nt procedures. A short form to determine l89al
qualitications to be reviewed prior to the auction already exists
for services such as cellular and IVDS. A long fora, the
application currently in use, should be submitted prior to the
auction, but reviewed only after the applicant i. a succe.sful
bidder. This will assure that only .erious bidders apply, and
reduce the pre-auction processing ti.e required by the Commis.ion.
Short form applications should be SUbject to the letter Perfect
standard, and long form applications SUbject to the standards
already in place for each service.

In determining eleposits anel other requir_nta for entering bid.
(#102-#109, #126) the c01ll1llission's goal should be simplicity. Any
process which requires a separate deposit amount for each segment
of spectrum for each market creates a paperwork logjam and multiple
opportunities for error.

The most straight forward approach is to require all bidders to
deliver a cashiers check for a minimum of $100,000 to the auction
for entry to the area reserved for bidders to open his auction
account. At the close of each bidding s.ssion for each license, if
the amount in the winners account i. not sufficient to cover 20' of
the winning bid, then the winner makes an additional deposit. If
the winning bidder fails to cover the amount required, the license
is i1ll1llediately re-auctioned.

The winner has thirty days after the close of the auction to pay
the remaining 80'. Failure to do 80 acts as a forfeit ot the
deposit. The second highest bidder is given the opportunity to
purchase the market at the winning bid price. If the second
highest bidder fails to purchase at the winning bid price, the
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licen.e is scheduled for re-auction in thirty days.

This procedure has the virtue of simplicity. The rules are easily
understood. The maximum delay in those cases where the eo' is not
paid is sixty days.

In the event that a wiolD, J)icteer i. fOUDct t.o M iD.li,U»l.,
UDqUalifie4 oz UD&bl. t.o pay til. r ...ining 80' (#113), the market
should be re-auctioned as indicated above. The market should be
open for bidding by all applicants who were eligible for the first
auction, whether or not they actually participated. The
co_ission's objective is to have as many qualified bidders as
possible at each auction session.

Specific Services

PCB aD44esigutaA _toit.1.. (#121). If th. co_l••ion i. «Joint t.o
set aside two apectrua blocks for d.signated entiti.s, then the u..
of royalty payments as the exclusive aethad of payment would be
appropriate for the reasons previously set forth. If the
commission doe. not approve royalty payaents, then installment
payments would be appropriate.

When bidding for non set aside spectrum, de.iqnated entities should
be able to make payment using the installment payments. This is
particularly important in encouraging small busine.s to provide
service in smaller markets where the major operators would
otherwise be warehousing spectrum While they build the major
markets. .

Consortia should be accorded designated entity status only when a
majority of the ownership and control is in the hands of designated
entities.

PCS BarrovbaD4 (#122) licenses should be open to all applicants,
and designated entities should be entitIed to use insta11llent
payments.

~1a.ct.t:eraiJaat:iOD tat: IQ8 a••14 JMl a'*J_t: t.o &\101:1_ nlea
Deecta to be r_o••ieerecl (#143). Since IVDS was authorized, the
industry has begun to move in a different direction fro. that
originally contemplated. The business plans of a number of IVDS
service providers contemplate "free" acc.s. to the IVDS sy.t_ for
any customer who owns an appropriate box. There would be no
charge to the customer for connection to the system or for system
time used.

The costs would be paid by the vendors of goods and services
offered to customers via IVDS. In this r.spect, IVDS looks much
more like broadcast television, which is paid for by the vendors
of goods and services, than like, for example, cellular telephone
service, where the customer pays for connection time.

Because no IVDS systems are yet in service, the degree to which



this trend in the IVDS industry becoIIes the primary opera1:ional
r..lity is as ye1: unknown. If, in fact, IVDS is otteree! as a no
connection charge and no ti_ chart,_ ..rvice, then the cOlDi••ion
is mandated under the rules ••tabliahe. by Conqress to award IVDS
spectrum by lottery and not by auction. This commentator requesCs
reply comments froa prospective IVDS service providers on their
proposed operational plans, so that the Commission can have the
facts available upon which to base a conclusion on the primary use
of the IVDS spectrlDl.

ZVDS preferellc.. (#144), where there are only two licen.es per
market, are more difficult than PCS where there are multiple
licenses per .arket. The application. filed for the first nine
markets, at $1,400 Per application, indicate that there i. strong
interest from s..ll business applicants. With a relatively low
entry cost (compared to PCS), IVDS is a natural for small business.

In view of the foregoing, in the event that IVDS i. awarded by
auction, the Coami••ion should set .side one of the two available
licenses in each market for qualified entity applicants, and such
applicants should, at a minimlDl, be permitted the installment
method of payment.

If the Commission really want. to encouraqe qualified entity
participation in IVDS, it should adopt the down payment plua 5'
royalty method of payment previously discussed. All bidding for
one license in each market would be for the amount of the down
payment. This approach gives maximum opportunity for qualified
entities to participate in IVDS.


